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O P E N  M E E T I N G S  (B R O W N  A C T)
SECTION A.
APPLICABILITY OF THE BROWN ACT

The Ralph M. Brown Act (Gov’t Code §§ 54950-54962) is designed to require open and public meetings by legislative bodies of local agencies in the conduct of their business.  The philosophy behind the Act is summarized by its first section:


In enacting this chapter the Legislature finds and declares that the public commissions, boards and councils and other public agencies in this State exist to aid in the conduct of the people’s business.  It is the intent of the law that their actions be taken openly and that their deliberations be conducted openly.


The people of this State do not yield their sovereignty to the agencies which serve them.  The people, in delegating authority, do not give their public servants the right to decide what is good for the people to know and what is not good for them to know.  The people insist on remaining informed so that they may retain control over the instruments they have created.   Gov’t Code § 54950.


As used in the Brown Act, county “legislative bodies” include the board of supervisors, all county commissions, committees and boards, joint powers authorities, school boards, governing bodies of special districts, any board, commission, committee or other body (1) on which officers of the county or special districts serve in their official capacity and which is supported in whole or in part by county or special district funds, or (2) is created by a legislative body to exercise governmental authority. Gov’t Code § 54952.  Legislative bodies also include advisory commissions, committees and bodies created by ordinance, resolution or by any similar formal action of the board of supervisors or governing body of a special district, or members thereof.  However, an ad hoc advisory committee composed solely of members of a governing board of a local agency, numbering less than a quorum of the governing body, is not a legislative body.  The Brown Act does apply, however, to standing advisory committees having continuing subject matter jurisdiction.  Gov’t Code § 54952.  Persons elected to legislative bodies, but who have not yet assumed office, are required to follow the provisions of the Act.  Gov’t Code § 54952.1.


Every legislative body must provide by ordinance, resolution, bylaws or other rules for the time and place for all regular meetings.  Gov’t Code § 54954.


At least 72 hours before a regular meeting, the legislative body must post an agenda describing the subject matter of items to be discussed or acted upon at the meeting.  The agenda must be posted in a location that is freely accessible to members of the public.  Unless certain conditions are met, no action can be taken on a matter not contained in the agenda.  Gov’t Code § 54954.2.


Special meetings may be called at any time by the presiding officer or a majority of the members so long as written notice is delivered personally or by mail to each member and to each local newspaper of general circulation, radio or television station requesting notice in writing and such notice is received at least 24 hours before the meeting.  The notice must specify the time, place and business to be transacted and no other business shall be considered at the meeting. Further, notice must be posted at least 24 hours prior to the special meeting. Gov’t Code § 54956.


All meetings, whether regular or special, may be adjourned to a time and place specified in the order of adjournment which shall be posted on or near the door where the meeting was held within 24 hours of the meeting.  If the adjournment order fails to state a time and place for the adjourned meeting to reconvene, it shall reconvene at the next regular meeting.  Gov’t Code § 54955.

Emergency situations permit certain exceptions from the Brown Act.  As used by the Brown Act, the term “emergency situation” includes “a work stoppage, crippling activity, or any other activity that severely impairs public health, safety, or both as determined by a majority of the members of the legislative body.”  Gov’t Code § 54956.5(a).  “Emergency situation” also includes a “crippling disaster, mass destruction, terrorist act, or threatened terrorist activity” that poses significant and immediate peril.  Id.  A declared emergency, resulting from a natural disaster as authorized by Government Code section 8558, would qualify for the emergency situation exception.
In such situations, the Act authorizes local legislative bodies to meet without complying with the 24-hour special meeting notice and agenda posting requirements.  Gov’t Code § 54956.5.  The emergency exception allows the legislative body to meet in closed session (pursuant to Gov’t Code § 54957) during an emergency meeting, subject to a supermajority vote of the membership.  Gov’t Code § 54956.5.

SECTION B.
MEETINGS TO BE OPEN AND PUBLIC

All “meetings” of a legislative body must be open and public, unless the subject matter falls within express exceptions provided in the Act.  Gov’t Code § 54953.  A “meeting” includes any congregation of a majority of the members of a legislative body at the same time and place to hear, discuss, or deliberate on any item that is within the subject matter jurisdiction of the body or its agency.  Gov’t Code § 54952.2.  The Act also prohibits the use of artifices (direct communication, use of intermediaries, telephone, e-mail, or “serial meetings”) to develop a collective concurrence.  Id.

Typically, a “serial meeting” is a series of communications, each of which involves less than a quorum of the legislative body, but which taken as a whole involves a majority of the body’s members.  For example, a chain of communications involving contact from member A to member B who then communicates with member C would constitute a serial meeting in the case of a five-person body.  Similarly, when a person acts as the hub of a wheel (member A) and communicates individually with the various spokes (members B and C), a serial meeting has occurred.  In addition, a serial meeting occurs when intermediaries for board members have a meeting to discuss issues.  For example, when a representative of member A meets with representatives of members B and C to discuss an agenda item, the members have conducted a serial meeting through their representatives as intermediaries.  The statutory definition also covers a situation by which technological devices are used to connect people at the same time who are in different locations.

A member of the public may not be required to register or pay a fee to attend a meeting.  If an attendance list or register is posted or circulated at a public meeting it shall state clearly that signing, registering or completion of the document is voluntary, and that all persons may attend the meeting regardless of whether a person signs, registers or completes the document.  Gov’t Code § 54953.3.  No meeting may be scheduled by a local agency in a facility that prohibits admittance of any person on the basis of race, religious creed, color, nationality, ancestry or sex, or which is inaccessible to disabled persons.  Gov’t Code § 54961.  Subject to reasonable rules and regulations, members of the public must be given the opportunity to address the legislative body at regular and special meetings on any item appearing on the agenda for that meeting, before or at the time the item is considered.  Gov’t Code § 54954.3.  In addition, at regular meetings the agenda shall provide an opportunity for members of the public to address the legislative body on any item within the subject matter jurisdiction of the body, except that no action my be taken on any item appearing on the agenda except as authorized by law.  Id.

SECTION C.
CLOSED SESSIONS

There are a few exceptions to the requirement that all meetings of legislative bodies of local agencies shall be open and public.  Closed sessions during regular or special meetings may be convened for the following purposes:


1.
To meet with the attorney general, district attorney, sheriff or chief of police, or their respective deputies on matters posing a threat to public buildings or a threat to the public’s right of access to public services or public facilities.  Gov’t Code § 54957.


2.
To consider the appointment, employment, evaluation of performance, or dismissal of a public employee, or to hear complaints or charges brought by another person or employee unless such employee requests a public hearing.  Gov’t Code § 54957.  For purposes of this exemption, the term “public employee” does not include any person elected to office or appointed to a vacancy in an elective office.  Government Code section 54957.1 requires the legislative body of any local agency to publicly report at the public meeting during which the closed session is held any action taken and the roll call vote thereon, to appoint or employ a public employee arising out of any closed session of the legislative body.  Report of a dismissal or of the nonrenewal of an employment contract can be deferred until the first public meeting following the exhaustion of administrative remedies.


3.
To meet with its designated representatives prior to and during negotiations with representatives of employee organizations to review its position and instruct its representatives with regard to negotiations of salaries, salary schedules or fringe benefits to be paid its employees, and to meet with a state conciliator who has intervened in negotiations.  Prior to the closed session, the board shall hold an open public session in which it identifies its designated representative.  Gov’t Code § 54957.6.


4.
To confer with or receive advice from its legal counsel regarding pending or threatened litigation on an existing set of specific facts when, in the opinion of the legal counsel, discussion in open session would prejudice its position in the litigation.  Gov’t Code § 54956.9.  Prior to holding such a closed session, the legislative body must state publicly which subdivision of section 54956.9 authorizes the closed session.  If a proceeding is already pending, the legislative body must state the title of the litigation or otherwise specifically identify the litigation to be discussed, unless the body states that to do so would jeopardize the agency’s ability to effectuate service of process upon one or more unserved parties, or that to do so would jeopardize its ability to conclude existing settlement negotiations to its advantage.


5.
To determine whether an applicant for a license or license renewal, who has a criminal record, is sufficiently rehabilitated to obtain the license.  Gov’t Code § 54956.7.


6.
To meet with its negotiator (who can be a member of the legislative body) prior to the purchase, sale, exchange, lease or lease renewal of real property by or for the local agency, to give instructions to its negotiator regarding the price and terms of payment for the purchase, sale, exchange, lease or lease renewal, if, at a prior open and public session, the legislative body identifies its negotiators, the real property involved, the purpose of the negotiations and the person with whom the negotiator may negotiate.  Gov’t Code § 54956.8.


7.
To discuss a County employee’s application for early withdrawal of funds in a deferred compensation plan when the application is based on financial hardship arising from an unforeseeable emergency due to illness, accident, casualty, or other extraordinary event, as specified in the deferred compensation plan.  Gov’t Code § 54957.10.


With respect to the first two exceptions noted above, the legislative body may exclude from public or private meetings, during the examination of a witness, any or all other witnesses in the matter being investigated.  Gov’t Code § 54957.


A legislative body may, by ordinance or resolution, designate a clerk or other officer or employee to attend closed sessions and keep a minute book of topics discussed and decisions made.  The minute book may, but need not, consist of a recording of the closed session.  The minute book is confidential, is not a public record, and is available only to members of the legislative body or, if a violation of the Brown Act is alleged to have occurred at a closed session, to the court.  Gov’t Code § 54957.2.

SECTION D.
ENFORCEMENT PROCEEDINGS

Any person present at a closed session is prohibited from disclosing confidential information learned during the closed session.  Disclosure of such confidential information is permitted only if authorized by the legislative body.  The following remedies are available if a public employee or public official unlawfully discloses confidential information without authorization of the legislative body:


1.
Injunction to prevent disclosure;


2.
Disciplinary action against the public employee who willfully disclosed confidential information.  Before a public employee may be disciplined the employee must have been given training on the prohibition against the disclosure of confidential information such as this or otherwise been given notice of this prohibition;


3.
Referral to the grand jury of a member of the legislative body that willfully disclosed confidential information;


4.
Any other remedies available under law.


The following acts are not considered prohibited disclosures of confidential information:


1.
Making a confidential inquiry to the district attorney or grand jury concerning a perceived violation of law including facts necessary to establish the illegality of an action taken by the legislative body;


2.
Expressing an opinion concerning the propriety or legality of actions taken by a legislative body of a local agency in closed session;


3.
Disclosing information learned at a closed session that is not confidential information;


4.
Disclosures under whistleblower statutes (Labor Code § 1102.5; Gov’t Code § 53296, et seq.).  Gov’t Code § 54963.


Any interested party, or the district attorney, may commence a civil action either by mandamus, declaratory relief or injunction for the purpose of stopping or preventing a violation or threatened violation of the Brown Act or to determine the applicability of the Act to actions or threatened future action of the legislative body.  Gov’t Code § 54960.


Further, interested persons may commence an action by mandamus or injunction to obtain a judicial determination that an action taken in violation of the act is null and void.  As a condition of bringing such an action, the plaintiff must, within 90 days from the date the action was taken (30 days if the action was taken in open session but not properly agendized), make written demand of the legislative body to cure or correct the action.  If the action is cured or corrected, the court must dismiss the lawsuit with prejudice.  Further, the court may not declare any action taken to be null and void if (1) the action was taken in substantial compliance with the Act, (2) the action was taken in connection with the sale or issuance of notes, bonds, or other evidences of indebtedness or any contract, instrument, or agreement thereto, (3) the action gave rise to a contractual obligation, including a contract let by competitive bid, upon which a party has, in good faith, detrimentally relied, or (4) the action was taken in connection with the collection of any tax.  Gov’t Code § 54960.1.


The court may award court costs and reasonable attorney’s fees to a successful plaintiff.  Conversely, court costs and attorney’s fees may be awarded to the defendant where the defendant prevails and the court finds that the action was clearly frivolous and totally lacking in merit.  Gov’t Code § 54960.5.  Each member of a legislative body who, with intent to deprive the public of information which the member knows or has reason to know the public is entitled to, attends a meeting where “action is taken” in violation of any provision of the Act is guilty of a misdemeanor and may be confined in the county jail up to six months or fined up to $1,000.00 or both.  Gov’t Code § 54959; Penal Code § 19.

SECTION E.
DISQUALIFICATION DUE TO FINANCIAL INTEREST
If the agenda includes a matter in which a board member has a financial interest, that board member is prohibited from voting or participating in the discussion on that matter.  (See Chapter 8 for a discussion of Conflict of Interest.)  

SECTION F.
PROPOSITION 59

Proposition 59, approved by the voters at the November 2, 2004 election, added Article 1, Section 3 to the California Constitution.  It provides that meetings of public bodies and writings of public officials shall be open to public scrutiny.  Cal. Const. Art. I, § 3(b)(1).  It does not repeal any statutory or constitutional exception to the right of access.  It also does not modify the right to privacy guaranteed by the Constitution or any other statute.  87 Op. Cal. Att’y. Gen. 181 (2004).  Writings of public officials may also be public records subject to disclosure pursuant to the California Public Records Act.  (See Chapter 9 for a discussion of Public Records.)

P U B L I C  R E C O R D S


The term “public records” must be considered in two different contexts:

· what is a “public record” for purposes of disclosure under the Public Records Act?

· what is a “public record” for maintenance and destruction purposes?


Generally, the maintenance and destruction rules apply to those records a public officer is required to keep by statute, regulation or records retention schedule.  Public records under the California Public Records Act include those records, but also include additional records that a public officer chooses to keep for the conduct of the public business.  Example: the clerk of a commission tape records a meeting for the purpose of enabling her to prepare written minutes.  She routinely erases the tape after the approval of the written minutes.  The tape would not be a public record for purposes of maintenance or destruction.  However, if the tape were in existence at the time that a request was made, it would be considered a public record for purposes of the Public Records Act.  64 Ops. Cal. Atty. Gen. 317 (1981).  

SECTION A.
DISCLOSURE OF PUBLIC RECORDS 


The California Public Records Act (Gov’t Code §§ 6250 - 6277) (“the CPRA”) gives members of the public the right to inspect and obtain copies of most of the records created, used or maintained by the County, including records in the offices of members of the Board of Supervisors.  The CPRA is interpreted to strongly favor disclosure of public records.  This policy is stated in the Act as follows:

In enacting this chapter, the Legislature, mindful of the right of individuals to privacy, finds and declares that access to information concerning the conduct of the people’s business is a fundamental and necessary right of every person in this state.  Gov’t Code § 6250.

PART 1.
Definition of Public Records

Consistent with this policy, the CPRA broadly defines a “public record” as ”any writing containing information relating to the conduct of the public’s business prepared, owned, used, or retained by any state or local agency regardless of physical form or characteristics.”  Gov’t Code § 6252(e).  The statutory description of “writing” further expands this definition.  “Writings” covered by the CPRA include “handwriting, typewriting, printing, photostating, photographing, and every other means of recording upon any form of communication or representation, including letters, words, pictures, sounds, or symbols, or combination thereof, and any record thereby created, regardless of the manner in which the record has been stored.”  Gov’t Code § 6252(g).  The definition of “public record” was “intended to cover every conceivable kind of record that is involved in the governmental process and [to] pertain to any new form of record-keeping instrument as it is developed.”  San Gabriel Tribune v. Superior Court, 143 Cal. App. 3d 762, 774 (1983).


The CPRA specifically provides, “Public records stored in a computer shall be disclosed as required by this chapter.”  Gov’t Code § 6254.9(d).  Recent changes to the Government Code make “electronic mail” a “writing” under the CPRA.  Gov’t Code § 6252(g).  Additionally, the County may have to disclose electronic records in the format in which it holds the information.  Gov’t Code § 6253.9(a).  Please consult the County’s Electronic Records Management Procedures & Guidelines for more information on e-mails and other electronic records as they relate to the Public Records Act. 


Very few records in the possession of a public agency are not “public records” under the CPRA.  “Only purely personal information unrelated to ‘the conduct of the public’s business’ could be considered [not to be a public record], i.e., the shopping list phoned from home, the letter to a public officer from a friend which is totally void of reference to governmental activities.”  San Gabriel Tribune v. Superior Court, 143 Cal. App. 3d 762, 774 (1983).

PART 2.
Circumstances Under Which Public Records May or Must be Kept Confidential From the Public
a.
Types of exemptions
Despite the expansive definition of “public record” and the strong policy in favor of disclosure of public records, the CPRA contains many exemptions from public disclosure, which provide the legal bases for County officials to decline to disclose all or parts of certain public records.  Some exemptions, often called “categorical exemptions,” permit County officials to deny public access to entire records or categories of records.  Other exemptions, called “non-categorical exemptions,” permit County officials only to delete specified exempt material from public records and require disclosure of the balance of the records.  Gov’t Code § 6253 (a).


Exemptions are further classified by whether they require or merely permit County officials to delete exempt material from copies of public records before they are disclosed.  “Permissive exemptions” permit, but do not require, County officials to delete exempt material before disclosing copies of the records.  In other words, County officials are free to disclose the exempt material if they believe it is appropriate to do so.  Other exemptions are “mandatory,” which means that County officials are prohibited by law from disclosing the exempt material to the public and must delete the exempt material from any copies of the public records disclosed under the CPRA. 

CAUTION: BE AWARE THAT THERE ARE CERTAIN RECORDS WHICH THE COUNTY IS PROHIBITED FROM RELEASING, EVEN IN RESPONSE TO A PUBLIC RECORDS ACT REQUEST!

This would include, for example, documents from peace officer personnel files, medical files, HIV/AIDS information, juvenile court records, welfare records, etc.

b. Material commonly exempt from public disclosure

Provisions regarding specific exemptions from disclosure are found in both the CPRA and elsewhere in the codes.  Below is a listing of subjects with which County records commonly deal and for which County officials often may or must claim exemption from disclosure.  We recommend that you contact County Counsel for advice if you are asked to produce public records containing material about any of the listed subjects or if you believe other types of material in public records should not be disclosed.
· Arrests or law enforcement investigations, including victim and witness identities (Gov’t Code §§ 6254 (f) and (k); Evid. Code § 1040; Labor Code § 432.7; Penal Code § 841.5; Williams v. Superior Court, 5 Cal. 4th 337 (1935); Haynie v. Superior Court, 26 Cal. 4th 1061 (2001); County of Orange v. Superior Court (Wu),79 Cal. App. 4th 759 (2000); Craig v. Superior Court, 100 Cal. App. 3d 69, (1979); Manna v. U.S. Dept. of Justice, 51 F. 3d 1158 (3d Cir. 1995), cert. denied. 516 U.S. 975 (1995)  

· Attorney communications or work product (Gov’t Code §§ 6254(k), 6254.25; Evid. Code § 950, et seq.; Civ. Proc. § 2018)

· Business costs or other proprietary information that, if made public, could undermine a business’s ability to compete in the marketplace  (Gov’t Code § 6254(k); Evid. Code § 1060)

· Claims or litigation against the County (Gov’t Code § 6254(b))

· Criminal history information (Gov’t Code §§ 6254 (f) and (k); Penal Code §§ 11105, 13300)

· Children or minors (Gov’t Code § 6254(k), Penal Code §§ 11167, 11167.5; Welf. & Inst. Code § 827; Order of the Orange County Juvenile Court dated January 28, 1997 and entitled, “Policy: Confidentiality and Release of Information”, but see, Gov’t Code § 6252.6 (“Notwithstanding [827(a)(2)], after the death of a foster child who is a minor, the name, date of birth, and date of death of the child shall be subject to disclosure by the county child welfare agency pursuant to this chapter.”)

· Confidential information, i.e., information acquired by a public employee with the expectation it would be kept confidential (Gov’t Code §§ 6254(k), 6255; Evid. Code § 1040)

· Deliberative process, i.e., information about the decision -making processes of County officials, that public disclosure would impair candid discussion among the decision makers, their staffs and the public, e.g., lists of a Supervisors’ phone calls from or appointments with constituents (Gov’t Code § 6255; Times Mirror Co. v. Superior Court, 53 Cal. 3d 1325 (1991); Rogers v. Superior Court, 19 Cal. App. 4th 469 (1993); Calif. First Amendment Coalition v. Superior Court, 67 Cal. App. 4th 159 (1998))

· Embarrassment or grief - information that would cause someone embarrassment or grief if publicly disclosed (Gov’t Code §§ 6254(k), 6255; Cal Const. Art. 1, § 1)

· Endangerment - any information that would endanger someone if disclosed (Gov’t Code §§ 6254(f) and (k), 6255; Evid. Code § 1040; Cal Const. Art. 1, § 1; Times Mirror Co. v. Superior Court, 198 Cal. App. 3d 1420 (1998))

· Families and events occurring in the privacy of a home (Gov’t Code § 6254(k); Cal Const. Art 1, § 1; Wilson v. Layne, 526 U.S. 603; 119 S. Ct. 1692; 143 L. Ed. 2d 818 (1999))

· Home addresses and phone numbers (Gov’t Code §§ 6254 (c) and (k), 6255; Cal Const. art. 1, § 1; City of San Jose v. Superior Court, 74 Cal. App. 4th 1008 (1999).  But see, Lorig v. Medical Board, 78 Cal. App. 4th 462 (2000))

· Medical information, including HIV and AIDS (Gov’t Code §§ 6254 (c) and (k); Civ. Code §§ 56.10, 56.101, 56.13; Evid. Code § 990, et seq.; Health & Saf. Code § 120980; Penal Code § 7554) 

· Mental health information (Gov’t Code §§ 6254 (c) and (k); Civ. Cod §§ 56.10, 56.104; Evid. Code § 101, et seq.; Welf. & Inst. Code § 5328)

· Peace officers (Gov’t Code § 6254(k); Pen Code §§ 146e, 832.7, 832.8)

· Personnel information (Gov’t Code §§ 6254 (c) and (k); Penal Code §§ 832.7, 832.8; Cal Const. Art. 1, § 1)

· Preliminary drafts of documents (Gov’t Code § 6254(a))

· Recipients of benefits from social services programs (Gov’t Code § 6254(k); Welf. & Inst. Code § 10850) 

· Security measures in County buildings (Gov’t Code § 6255.  Cf  Gov’t Code § 54957)

· Property acquisitions (if pending) (Gov’t Code § 6254(h))

· Voter information (Gov’t Code § 6254.4)

PART. 3.
Responding to a Public Records Act Request
a. Form of request

Except when a requester has a specific statutory or other legal right to obtain specific public records or information in public records, any request for public records should be treated as a request made under the CPRA.  A CPRA request may be made orally or in writing, although it is advisable to ask a person making a complicated request to put it in writing.  If the request is unclear, County employees are required to assist the requester to “make a focused and effective request that reasonably describes an identifiable record or records.”  Gov't Code § 6253.1.

b. Response


The County must respond to a request “promptly” and within 10 calendar days of receipt.  The response should advise the requester whether “the request, in whole or in part, seeks copies of disclosable public records in the possession of the agency;” whether the agency will comply with the request; if not, the reasons the request will be denied in whole or in part; and if records will be produced, the estimated time and date the records will be available.  Gov’t Code § 6253(c).  Generally, claims of exemption from public disclosure are made at this time.  If the request is denied in whole or in part, the names and titles of the County personnel making the decision to deny it must be included in the response.  Gov’t Code § 6253(d).  The response must be in writing if the request was in writing.  Gov’t Code § 6255(b).

The time for response may be extended up to 14 additional calendar days if the responsive records are voluminous, or it is necessary to search for responsive records in other locations, or determination of the response requires consultation with other interested parties, or responding requires programming a computer to extract requested material.  A notice signed by the head of the agency or his designee must be sent to the requester in order to obtain this time extension.  Gov’t Code § 6254(c).

Although the preliminary response to the request is due within 10 days, the agency has a reasonable time to produce the records.  The records do not have to be produced within the initial 10 day response period if it is not practicable to do so.  Motorola Communication & Electronics v. Dept. of General Svcs., 55 Cal. App. 4th 1340, 1349 (1997). 

c. Inspection or copying of responsive records; fees

For paper or other non-electronic records, the requester, at his option, may inspect the records free-of-charge on County premises or may obtain copies of the records for a fee covering only the direct costs of duplication.  Gov't Code §§ 6253 (a) and (b).  For paper records, this fee has been set at $.15 per page in Orange County.  Board of Supervisors' Resolution No. 99-452. 

When exempt material has been deleted from the records, only copies of the records, from which the exempt material has been redacted, should be provided.  The original records, which still contain the exempt material, should not be disclosed.

If the County keeps the responsive records electronically, the County must provide the records in electronic format, if it is feasible to do so and the requester asks that they be produced that way.  If producing the records electronically will require data compilation, extraction or programming, the requester is required to bear the cost, including the cost of programming and other necessary computer services.  However, an electronically stored record must be produced in paper format if so requested.  Gov’t Code § 6253.9.

d. Judicial review

Expedited review by a court is available to the requester if a request for public records is denied.  Gov’t Code § 6258.  The County has the burden of proving that the records or parts of records that were not produced are exempt from public disclosure.  The court will inspect the records in chambers, outside of the public’s view, in order to determine if the claims of exemption are valid.  If the County loses, the County will be required to pay the requester’s costs and attorneys’ fees.  Gov’t Code § 6259(d).

P O L I T I C A L  A C T I V I T I E S


The political activities of county officers and employees are regulated by both State and federal law.


All County officers and employees are covered by the prohibitions of State law contained in the Government Code, the Penal Code, and common law.  A limited number of County officers and employees are also subject to restrictions of federal law.

SECTION A.
PRINCIPLES APPLICABLE TO ALL COUNTY OFFICERS AND EMPLOYEES

PART 1.
The California Government Code

The political activities of county officers and employees are principally regulated by sections 3201 through 3209 of the Government Code.  Those statutes reflect the Legislature’s determination that such activity is a matter of statewide concern, and will be regulated by State, rather than local, law.  Government Code section 3203 provides that, except as otherwise permitted by the Government Code, or as necessary to meet the requirements of federal law, no additional restrictions may be placed on the political activities of local agency officers and employees.


Government Code section 3207 allows a local agency to regulate the political activity of officers and employees during working hours, and to regulate political activity on the premises of the agency.  An example of this regulation is Section 1-6-13 of the Orange County Codified Ordinances which prohibits any person from receiving or delivering campaign contributions in any office owned by the County or for which the County pays the majority of rent.  (While allowed by State law, the authority of a local agency to regulate in these areas is still substantially circumscribed by federal Constitutional principles.)


Government Code section 3205 prohibits an officer or employee of a local agency (or a candidate for an office in that agency) from soliciting political contributions from officers or employees of the agency, and government code section 3206 prohibits officers and employees of local agencies from participating in any form of political activity while in uniform.

PART 2.
Common Law

In general, local governments may not spend public moneys to promote a particular result with regard to the election of public officers or the adoption of ballot measures.  Stanson v. Mott, 17 Cal. 3d 206 (1976); Gov’t Code §§ 54964(a), 85300.  However, a local government may make a fair, objective presentation of facts.  Stanson v. Mott, supra, at 220; Gov’t Code §§ 25207.5, 54964(c).  Whether a particular presentation is promotional or informational depends upon its “style, tenor and timing.”  35 Op. Cal. Att’y Gen. 112, 114 (1960). 

PART 3.
Expenditure of Funds, Use of Personnel

The rule of Stanson v. Mott, supra, has been codified at section 54964 of the Government Code, which prohibits expenditures of local agency funds, by any officer, employee, or consultant, to support or oppose ballot measures or candidates.


County property, or the working time of county employees, cannot be used for political purposes.  Such use would constitute a violation of Penal Code section 424 (misappropriation of public funds) or Penal Code Section 504 (embezzlement).  In People v. Sperl, 54 Cal. App. 3d 640 (1976), the Los Angeles Marshal was convicted for authorizing a deputy to use a County vehicle to transport a political candidate on non-County (campaign) business.  In Orange County, the case of People v. Battin, 77 Cal. App. 3d 635 (1978), involved a Supervisor who had staff members work on campaign activity during normal working hours and with County equipment. He was also convicted.  Non-elected county officers and employees should not work on political tasks during their normal county working hours, unless they take leave.


Elected County officers, on the other hand, have no set working hours, and therefore may engage in political activities at anytime, as long as they do so independently and not at the direction of the County and they do not use the working time of County employees or use equipment limited to County use.  Orange County Counsel Opinion No. 87-78.


County officers, and their employees, may also draft, or participate in the drafting of, ballot initiatives concerning issues which are within the subject matter jurisdiction of their office.


Certain limited political activity is specifically authorized by statute.  For instance, members of the board of supervisors may author the sample ballot arguments for or against ballot measures.  Elec. Code § 9162.

PART 4.
Board or Body May “Take a Position”

At least one court of appeal has held that a body, such as a board of supervisors, may, at an open session, take an official position for or against an initiative and that this is not an improper expenditure of public funds.  League of Women Voters of California v. Countywide Criminal Justice Coordination Committee, 203 Cal. App. 3d 529, 560  (1988).

SECTION B.
PRINCIPLES APPLICABLE TO OFFICERS AND EMPLOYEES WHOSE PRINCIPAL EMPLOYMENT IS IN CONNECTION WITH AN ACTIVITY WHICH IS FINANCED IN WHOLE OR IN PART BY LOANS OR GRANTS MADE BY THE FEDERAL GOVERNMENT


County employees whose primary job is in connection with federally financed activities are covered by the Hatch Act (5 U.S.C. §§ 1501–1508).  This includes county officers and employees who are paid with federal grant money or loans, or whose principal employment is with an activity or program that is funded in whole or in part by a federal loan or grant.  For example, most Social Services Agency employees are covered by the Hatch Act.   The restrictions of the Hatch Act are in addition to the restrictions imposed by California law.


A county employee covered by the Hatch Act may not:

· Directly or indirectly, coerce, or attempt to coerce, command or advise a local officer or employee to pay, lend, or contribute anything of value to a political party, committee, organization, agency or person for political purposes.

· Be a candidate for elective public office in a partisan election.

· Use his or her official authority or influence for the purpose of interfering with or affecting the result of an election or a nomination for office.

T H E  M A S S  M A I L I N G  A C T


The Mass Mailing Act is part of the Political Reform Act, found in the California Government Code.  It was enacted by the people of the State of California, through the initiative process, in an attempt to curb perceived abuses of “constituent newsletters” as thinly disguised campaign material.


A distinction must be made between “political” documents and those which are merely subject to the Mass Mailing Act.  Political materials are those which urge the election of a specific candidate or candidates, or urge a particular vote or result with regard to a pending ballot measure.  Political material may not be produced or distributed with public funds in any amount or by any manner.  Violations of this law (Gov’t Code §§ 54964, 85300; Penal Code §§ 424, 504) can result in criminal charges.


On the other hand, material subject to the Mass Mailing Act usually features the name, photograph, signature, or office of an elected officer and/or extols the accomplishments of that officer, but does not expressly urge a particular vote or result.  Such material may be produced and distributed with public funds, subject to the limitations of the Mass Mailing Act.  Violations of this Act are usually dealt with by imposition of civil penalties and fines.

SECTION A.
THE STATUTES

The Mass Mailing statutes are deceptively simple:

Government Code section 89001: “No newsletter or other mass mailing shall be sent at public expense.”

Government Code section 82041.5: “ ‘Mass mailing’ means over two hundred substantially similar pieces of mail, but does not include a form letter or other mail which is sent in response to an unsolicited request, letter or other inquiry.”

SECTION B.
THE REGULATION

Because of the generality of these statutes, there was substantial concern that legitimate governmental functions, such as the mailing of tax bills or utility bills, could be prohibited by their literal application.  To make the application of these statutes practical, the Fair Political Practices Commission (“FPPC”), the agency charged with enforcement of the Political Reform Act, promulgated a detailed Regulation.  The Regulation, found at Section 18901 of Title 2 of the California Code of Regulations, is lengthy (over 1600 words) and complex (40 subsections). This Regulation has been upheld against constitutional challenge.  Watson v. California Fair Political Practices Comm’n, 217 Cal. App. 3d 1059 (1990).

SECTION C.
WHAT CONSTITUTES A MASS MAILING

To constitute a mass mailing under the Act, a document/item and its distribution must meet ALL of the following five criteria:

1.
The thing delivered must be a tangible item, such as a document, videotape, or campaign button.  Therefore, electronic transmissions such as electronic mail (“email”) or Internet web pages (FPPC advice letters I-02-123 and I-94-364), satellite uplinks (FPPC advise letter I-95-076), and cable television programs (FPPC advise letter I-95-039), do not constitute mass mailings, no matter how many recipients there may be.

2.
The item must be delivered to the recipient at the recipient’s residence, place of employment, place of business, or post office box.  The method of delivery is immaterial and, even if not mailed, an item may be subject to the Act.  Items that are set out for the public to pick up at a public location, such as a library, chamber of commerce, or fair booth, or are handed out in such places, do not fall within the mass mailing prohibition.  Where items are delivered in bulk for distribution, reasonable precautions must be taken to ensure that the items will not be redistributed at residences, places of employment, places of business, or post office boxes.  (FPPC advice letter A-95-225.)  

3.
The item either (a) features or “singles out” an elected officer affiliated with the agency that produces or sends the mailing, or (b) references an elected officer affiliated with the agency that sends or produces the mailing, and is prepared or sent in cooperation, consultation, coordination, or concert with the elected officer.  That’s quite a complicated mouthful, and deciphering it requires reference to at least two other parts of the Regulation which define “features” and “affiliated with.” For example, any use of a pronoun such as “I,” “we,” “she,” “he,” that refers to the elected official falls within the scope of the Act’s definition of featuring or singling out the elected official.  (FPPC advice letter A-02-206). A suggested rule of thumb:  If a document contains the name, photograph, or signature of an elected officer, or a reference to the officer’s specific office, or any reference to the elected official, and you are going to send more than two hundred copies in a single calendar month, have County Counsel review the document.

4.
Any public money is used for the distribution of the item, or more than $50 of public money is used for the design, production, or printing of the item.  Therefore, the Act will not apply to mailings financed by private funds or campaign funds, or which are produced and distributed at no cost to the public.

5.
More than two hundred substantially similar items are sent in a calendar month.  Therefore, if 199 items are sent on June 30th, and 199 more of the same items are sent on July 1st, then the Act does not apply to those items.  However, copies picked up at County offices or passed out at meetings do not count toward the 200-item limit.  (FPPC advice letter A-05-028).
SECTION D.
EXCLUDED ITEMS

Some items which are sent are not counted against the two hundred copy limitation of the Act:

1.
Replies to unsolicited requests, such as petitions or post cards.  If an elected officer receives a petition signed by 500 individuals demanding to know where he or she stands on a particular issue, the elected officer may send an identical form letter to each of the signatories in the same calendar month. 

2.
Items in which the elected officer’s name appears only in the letterhead and on the envelope, or in a roster of all of the elected officers of the agency.  This exclusion is construed narrowly: If the officer’s name appears on the letterhead, neither his name nor signature can appear anywhere else on the item.  If a roster of all elected officers is used, all of the names must be in the same typeface, color and location.

3.
Press releases sent to members of the media.

4.
Any item sent in the normal course of business from one governmental entity or officer to another governmental entity or officer.  Thus, copies of the Treasurer’s Report, sent to entities which invest in the Treasury, would not count against the two hundred copy limitation.

5.
Any intra-agency communication sent in the normal course of business to employees, officers, deputies, or other staff.  For example, a letter on the Chairman’s letterhead, and also bearing his signature, sent to all County employees, encouraging them to participate in the blood drive, would not be counted against the two hundred copy limit.

6.
Any item sent in connection with the payment or collection of funds, where the use of the elected officer’s name, signature, or office is necessary to the collection or payment of the funds.  This would include tax bills and County checks.  

7.
Any item sent by an agency which administers a program, to persons subject to the program, where the name, signature, or office of the officer is essential to the functioning of the program.

8.
A legal notice required by law, where the name, signature, or office of the officer is necessary in the notice.

9.
A telephone directory, organization chart, or similar listing or roster which includes the name of elected officers as well as other individuals in the agency, where the name of each elected officer and individual appears in the same type size, typeface, and type color.
10.
An announcement of:

(a)
a public meeting, relating to the elected officer’s duties, which the officer intends to attend, sent to the elected officer’s constituents, or

(b)
an official agency event for which the agency is providing the use of its facilities or staff or other financial support.

Announcements under this exclusion may contain only one mention of the officer’s name, and may not include the officer’s signature or photograph.

11.
An agenda or other writing that is required to be made available pursuant to section 54957.5 of the Government Code (the Brown Act).

12.
A business card which does not contain the elected officer’s photograph or more than one mention of the elected officer’s name.

SECTION E.
PENALTIES
PART 1.
Criminal Penalties
Criminal cases are normally prosecuted by the District Attorney.


Willful or knowing violation of the act is a misdemeanor. Gov’t Code § 91000(a).  The general penalty for a misdemeanor is six months imprisonment, or a $1,000 fine, or both.  Penal Code § 19. Government Code section 91000(b) authorizes an additional fine of $10,000, or three times the amount illegally expended, whichever is greater.


Further, a person convicted of a misdemeanor under the Political Reform Act cannot be a candidate for elective office or a lobbyist for four years, unless the sentencing court determines that this penalty should not apply.  Gov’t Code § 91002.

PART 2.
Civil Penalties
Civil penalties are imposed by the FPPC, which may, after a hearing, issue an order:

(a)
to cease and desist,

(b)
to submit reports, or

(c)
to pay a monetary penalty of up to $500 per violation.

PART 3.
Choice of Sanctions
Government Code section 91001(c) provides: “Whether or not a violation is inadvertent, negligent or deliberate, and the presence or absence of good faith shall be considered in applying the remedies and sanctions of this title.”  Prior consultation with counsel can go a long way toward showing “good faith” and “inadvertence.”  If you have any doubt as to whether a particular mailing will violate the Act, consult County Counsel.

G O V E R N M E N T  E T H I C S
SECTION A.
POLITICAL REFORM ACT OF 1974

The Political Reform Act (the “Act”) was enacted by the voters in 1974 as Proposition 9.  It is codified in the Government Code (§§ 81000, et seq.) and  in accompanying regulations (California Code of Regulations, title 2, section 18109, et seq.), and has largely replaced the common law of conflict of interest in California.  The Act is enforced by the Fair Political Practices Commission (the “FPPC”).
  

PART 1.
Disqualification Due to Conflict of Interest

Government Code section 87100 provides:

No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Under Government Code section 87103, a public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his immediate family, or on:


a.
A business in which the official has a direct or indirect investment worth $2,000 or more.


b.
Real property in which the official has a direct or indirect interest worth $2,000 or more.


c.
A source of income (including loans) of $500 or more in the past 12 months.


d.
Any business entity in which the official holds a management position.


e.
The donor of gifts totaling $420
 or more within 12 months prior to the decision. The terms “material financial effect” and “public generally” are defined in FPPC regulations.

An official who holds an office specified in section 87200 who is subject to the Brown Act (members of the Board of Supervisors and members of the Planning Commission), and who has a financial interest in a decision, must do all of the following:


1.
Publicly identify the financial interest that gives rise to the conflict of interest in detail sufficient to be understood by the public.


2.
Recuse himself or herself from discussing and voting on the matter.


3.
Leave the room until after the discussion, vote, and any other disposition of the matter is concluded, unless the matter has been placed on the consent calendar.  Gov’t Code § 87105; Cal. Code Regs. tit. 2, § 18702.5.

The disqualified member must also refrain from developing or recommending a decision on the matter, or even commenting on it, since this would be using his or her official position to influence the decision.  For this reason, an official cannot introduce a matter on which he or she is disqualified, and then refrain from voting.

Under the Political Reform Act, the remainder of the body may vote on the matter, as long as the remaining members are not themselves disqualified.

THE PROHIBITION CONTAINED IN SECTION 87100 APPLIES TO ALL PUBLIC OFFICERS AND EMPLOYEES WHETHER OR NOT THEY ARE LISTED AS “DESIGNATED EMPLOYEES” IN THEIR AGENCY’S CONFLICT OF INTEREST CODE.

A public official who willfully violates section 87100 is guilty of a criminal offense and is barred from holding elective office for four years.  Gov’t Code §§ 91000 (a), 91002.

PART 2.
Prohibited Acts

a.
Gift Limits:  No official specified in Government Code section 87200
, no elected official of a local government agency, and no candidate for elective office in a local government agency may accept gifts from a single source aggregating more than $420
 in a calendar year.  A designated employee of a local government agency may not accept gifts from a single source aggregating more than $420
 in a calendar year, if the employee would be required to report the receipt of income or gifts from that source on his or her Statement of Economic Interests.  Gov’t Code § 89503.

Generally, a gift is the receipt of something of value (goods, services, admission to an event, a loan, etc.) without giving back full market value.  Gov’t Code §§ 82028, 82044.  However, under the Act there are numerous exceptions to the definition of gift. 

b.
Honoraria:  No official specified in Government Code section 87200, no elected official of a local government agency, and no candidate for elective office in a local government agency may accept any honorarium.  A designated employee of a local government agency may not accept any honorarium if the employee would be required to report the receipt of income or gifts from that source on his or her Statement of Economic Interests.  Gov’t Code § 89502.


c.
Campaign Contributions:  Members of certain boards and commissions are prohibited, in certain circumstances, from accepting, soliciting, or directing campaign contributions (for themselves or others) over $250, or from making decisions regarding contributors of over $250 (the Levine Act).  Gov’t Code § 84308, Cal. Code Regs. tit. 2, §§ 18438.1 – 18438.8.  These prohibitions do not apply to members of bodies whose members are directly elected by the voters.  Therefore, they do not apply to members of the Board of Supervisors when acting as such, but would apply to members when acting on other bodies, such as the Orange County Transportation Authority.


e.
Mass Mailing:   Public funds may not be used to produce or distribute items that “feature” or reference an elected official, if the items are delivered to residences, post office boxes, or places of employment or business, if more than 200 items are sent in a calendar month.  Gov’t Code § 89001; Cal. Code Regs. tit. 2, § 18901.  (See Chapter 11 for a discussion of the Mass Mailing Act.)  

d.
Post-Government Employment Restriction:  A local elected official or county chief administrative officer may not represent a party in front of the local government agency that previously employed him or her for one year after leaving office.  There is an exception for individuals who are representing another public agency.  Gov’t Code § 87406.3; Cal. Code Regs. tit. 2, § 87406.3.

PART 3.
Disclosure  on Statements of Economic Interests

The Act requires officials listed in Government Code section 87200 and “designated employees” to disclose economic interests that could give rise to a conflict of interest.  Disclosure is made on Statements of Economic Interests (Form 700’s).  The officials listed in Government Code section 87200 must disclose real property investments, business positions and income (including gifts, loans and in-kind income).  


County employees who are “designated” in the County Conflict of Interest Code
 are required to disclose all economic interests in their disclosure category.  Each County agency examines the functions of its positions, and determines if the decisions made by the employee can affect private financial interests, and, if so, which ones.  The agency then prepares a list of “designated employees” and determines the appropriate corresponding “disclosure categories” which specify which interests the employee is required to disclose.  Statements of Economic Interests must be filed within thirty days of assuming office, annually by April 1, and within thirty days of leaving office.

PART 4.
Local Agency Conflict of Interest Codes

Local agencies, such as water districts and school districts, are required to promulgate their own conflict of interest codes.  The board of supervisors is the “code reviewing body” for these local agencies (Gov’t Code § 82011(b)), and must review these codes for conformity with the law and approve them before they become effective.  Gov’t Code § 87303.

SECTION B.
GOVERNMENT CODE SECTIONS 1090-1097

Government Code section 1090 is a prohibition against self-dealing.  It prohibits public officers and employees from being “financially interested” in contracts “made” by them, or by any board or body of which they are a member.  The goals of section 1090 are to avoid temptation, avoid the appearance of impropriety and ensure undivided loyalty of public officials.  Thomson v. Call, 38 Cal. 3d 633, 648 (1985).
The term “financially interested” is not defined in the statute, but it is clear that the term has a broader meaning than “financial interest” under the Political Reform Act.  Financial interests that do not fall within the specified exemptions for remote interests (section 1091) or non-interests (section 1091.5) are treated as financial interests that are prohibited by section 1090.  

The “making” of a contract is construed broadly and encompasses the solicitation process, and negotiation and execution (signing) of the contract.  Section 1090 is not restricted solely to the act of making the final decision that contractually binds the public entity.  Stigall v. Taft, 58 Cal. 2d 565 (1962).  Section 1090’s prohibitions extend not only to the formal execution of a contract, but also to the necessary preceding steps, such as preliminary discussions, negotiations, compromises, reasoning, planning, drawing of plans and specifications and solicitations for bids.  Millbrae Assn. for Residential Survival v. City of Millbrae, 262 Cal. App. 2d 222 (1968).  Modifying (amending) or extending (renewing) a contract even where every contract term remains the same is covered by section 1090.  City of Imperial Beach v. Bailey, 103 Cal. App. 3d 191(1980).

Section 1090 applies to anyone involved in the contracting process.  Stigall v. Taft, supra.  Section 1090 applies to all those who advise the officer who executes the contract, and to those who were involved in developing the contract or were otherwise involved in contract negotiations.  Millbrae Assn. for Residential Survival v. City of Millbrae, supra; 62 Op. Cal. Att’y. Gen. 546, 548 (1979).  Members of the board of supervisors are conclusively presumed to be involved in making all contracts that go to the board.  Thomson v. Call, 38 Cal. 3d 633. 


If any member of a board or body is disqualified under section 1090, then the entire board or body is disqualified from acting on the matter, unless the interest of the member is one of the “remote interests” specified in section 1091.  A public official with only a “remote interest” in a contract does not have a financial interest for purposes of section 1090.  In that case, the disqualified member must disclose the interest on the record before the body or board takes action on the contract.  The official is disqualified from any involvement in making the contract and voting and must not attempt to influence the other members of the decision making body, but the remaining members may vote.  Gov’t Code § 1091 (a), (c).  A member with a non-interest may vote; however, disclosure of the non-interest may be required. 


A contract made in violation of section 1090 is void.  Thomson v. Call, supra.  An official who violates section 1090 is guilty of a criminal offense and is forever barred from holding public office in California.
  Gov’t Code § 1097.

SECTION C.
INCOMPATIBLE EMPLOYMENT UNDER GOVERNMENT CODE SECTIONS 1125-1127

These sections, along with the provisions of the County Personnel and Salary Resolution, enable a department head to promulgate rules prohibiting County officers and employees from engaging in outside activity for compensation which is “inconsistent, incompatible, in conflict with, or inimical to” his or her County duties or those of the County agency which employs him or her.

An outside activity may be prohibited if it involves: 

1. 
The use of County time, facilities, equipment, badge or uniform for private gain or advantage, or private gain or advantage of another.

2. 
The use of prestige or influence of County employment for private gain or advantage.

3. 
The use of confidential information acquired by virtue of County employment for the private gain or advantage.

4. 
The acceptance of money or other consideration by an employee for the performance of an act which the employee would be required or expected to render as part of his or her duties as a County employee.

5. 
The solicitation of future employment with a business doing business with the County over which the employee has some control or influence.  County Personnel and Salary Resolution, 2003, Part 1, Art. 1., § 1 C.  
SECTION D.
INCOMPATIBILITY OF OFFICES

In 2005, this common law doctrine was codified in Government Code section 1099, which provides that an individual may not simultaneously hold two public offices if either of the offices audits or exercises supervisory powers over the other office, there is a possibility of a significant clash of duties or loyalties based on the powers and jurisdiction of the offices, or there are public policy reasons why the same person should not hold both offices.  Both of the positions must be “offices”, not mere employment.  When two offices are incompatible, the first office is deemed forfeited.  Gov’t Code § 1099 (b).

SECTION E.
“PASSES” FROM TRANSPORTATION COMPANIES

The California Constitution prohibits public officers from accepting passes or discounts from transportation companies.  Article XII, Section 7 of the California Constitution provides, in pertinent part:  

“A transportation company may not grant free passes or discounts to anyone holding an office in this state; and the acceptance of a pass or discount by a public officer . . . shall work a forfeiture of that office. . . .”


The prohibition applies to both elected and nonelected public officers and to personal and official travel.

SECTION F.
ORANGE COUNTY CODE OF ETHICS


The Code of Ethics was adopted by the Board of Supervisors in 1993 and represents its policy regarding the ethical conduct of governmental affairs.  Basically, the Code requires that County officers and employees:


1.
Adhere to the work rules and performance standards set for their positions.


2.
Perform their duties without favoritism or prohibited discrimination.


3.
Not use County equipment, materials or property for personal benefit.


4.
Not engage in activities which would constitute a conflict of interest.

5. Not meet or confer with a former County officer or employee acting as a lobbyist within one year of the former officer’s or employee’s termination from County service.

SECTION G.
ORANGE COUNTY GIFT BAN ORDINANCE

The County Gift Ban Ordinance (Orange County, Cal., Code §§ 1-3-21, et seq.) prohibits:

1.
County officers (members of the Board of Supervisors, members of the Planning Commission, the Treasurer, the District Attorney, the County Counsel, the County Executive Officer, and officials who manage public investments),


2.
soliciting or accepting a gift,


3.
from persons (including business entities) doing business with the County.



The definition of “gift” is substantially the same as that contained in the Political Reform Act.  “Doing business” is defined in part as seeking or having a County contract or grant, or seeking, supporting or opposing the issuance of a County license, permit, or other entitlement for use. 

A less restrictive prohibition applies to “designated employees” (those employees and members of boards, committees and commissions under the jurisdiction of the Board of supervisors who are required to file Statements of Economic Interests under the County’s Conflict of Interest Code).  Designated employees may not accept gifts from any donor who does business with the County when the employee, by virtue of his or her position, could influence the County’s decision with regard to the donor’s business.  County officers, on the other hand, may not accept gifts from any donor who does business with the County, regardless of whether they can influence the County’s decision regarding the donor’s business.


A County officer or someone who does business with the County who violates the Ordinance is subject to misdemeanor (criminal) liability.  Employees who violate the Ordinance are subject to discipline, including termination of employment.

SECTION H.
ORANGE COUNTY CAMPAIGN REFORM ORDINANCE


The County Campaign Reform Ordinance (Orange County, Cal., Code §§ 1-6-1, et seq.) applies to members of the Board of Supervisors, the Sheriff-Coroner, the District Attorney, the Assessor, the Treasurer-Tax Collector, the Clerk-Recorder, the Auditor, the Public Administrator, and the Superintendent of Schools, and to candidates for those offices.  It regulates campaign financing, primarily by limiting contributions to $1,700 per donor per election cycle, by aggregating specified contributions, and by prohibiting transfers between candidates and committees.  The contribution limit is adjusted every two years.

G I F T  O F  P U B L I C  F U N D S


Article XVI, Section 6 of the California Constitution prohibits the Legislature from authorizing a county to give or loan public money or a thing of value to another governmental entity, private individual, corporation or association.


The primary question in determining whether a particular appropriation of public funds is to be considered a gift is whether the funds are to be used for a public purpose of the donor entity or for a private purpose.  County of Alameda v. Janssen, 16 Cal. 2d 276, 281 (1940).


The determination of what constitutes a public purpose of the donor entity is primarily a matter for the legislative body, and its discretion will not be disturbed by the courts so long as that determination has a reasonable basis.  County of Alameda v. Janssen, 16 Cal. 2d 276, 281 (1940); Jarvis v. Cory, 28 Cal. 3d 562, 578 (1980).


If a public purpose of the donor entity is served by the expenditure of public funds, the Constitution is not violated even though there may be incidental benefits to private persons.  People v. City of Long Beach, 51 Cal. 2d 875, 881 (1959); American Co.  v. Lakeport, 220 Cal.  548, 557 (1934).


An appropriation of county funds or donation of county assets to another governmental agency is not automatically void.  A contribution from one public agency to another for a purely local purpose of the donee agency is a violation by the donor agency of the prohibition against gifts of public funds.  Such a contribution is legal, however, if it serves a public purpose of the donor agency, even though it is beneficial to local purposes of the donee agency as well.  Santa Barbara County Water Agency v. All Persons & Parties, 47 Cal. 2d 699, 707 (1957), rev’d on other grounds, 357 U.S. 275 (1958), reh’g denied, 358 U.S. 805 (1958).


The California courts have held on many occasions that the remission of accrued tax rights is a gift violative of the California Constitution and therefore void.  Estate of Sanford, 126 Cal. 112 (1899); Estate of Martin, 153 Cal. 225 (1908); Estate of Potter, 188 Cal. 55 (1922); Estate of Lander, 6 Cal. App. 744 (1907); cf. People v. Schmidt, 48 Cal. App. 2d 255 (1941).  However, the release of a tax lien to be used for a public purpose has been held not to violate the constitutional prohibition against gifts of public funds.  Community Television of So. Cal. v. County of Los Angeles, 44 Cal. App. 3d 990 (1975).


There are many cases construing Article XVI, Section 6 to permit the expenditure of public funds for a broad variety of public purposes of the donor agency, such as:  Redevelopment Agency of San Francisco v. Hayes, 122 Cal. App. 2d 777 (1954) (funds appropriated for street improvements, fire protection, traffic control, schools and playgrounds); Allied Architects’ Ass’n v. Payne, 192 Cal. 431 (1923) (funds used to erect and maintain a memorial hall to foster patriotism and honor veterans of past wars); Butler v. Compton Junior College Dist., 77 Cal. App. 2d 719 (1947) (funds for education of youth); and Jarvis v. Bloodgood, 25 Cal. App. 3d 694 (1972) (funds for musical arts and other cultural events).


Government Code section 26227, which authorizes the County to expend funds “to meet the social needs” of the County residents, provides a basis for finding a public purpose for many programs and expenditures which would otherwise constitute gifts of public funds.

GOVERNMENT TRANSPARENCY AND FAIRNESS

The Right to Fairness and a Lack of Bias


In addition to the statutory rules regarding conflict of interest, judicial decisions have created common law principles that dealing with bias in government actions. Due process principles require a decision-maker to be fair and impartial when deciding quasi-judicial matters such as permits or licenses. A quasi-judicial matter is generally one in which laws or ordinances are applied to a specific set of facts by the decision –maker.


One issue sometimes raised in this context is personal bias due to financial or family involvement in the decision. Another issue can be a perception that the decision-maker is receiving ex parte communications from one side of an issue and those communications are not available for rebuttal by the other side.

Competitive Bidding and Open Contracting Procedures


State law requires competitive bidding for certain public works contracts. The County’s Contract Policy Manual requires certain procedures be followed in awarding contracts, including limitations on the use of sole source contracts. These rules exist in part to provide transparency to the public.

Additional Resources

The Attorney General’s website at http://ag.ca.gov/ethics/
The Pair Political Practices Commission’s (FPPC) website at www.fppc.ca.gov/index.php?id=477
The Institute for Local Government’s website at www.ca-ilg.org/taxonomy/term/198/all
A free on-line training is offered by the FPPC.

	� In this section we discuss only the California Public Records Act, which is the broadest statute providing public access to County records.  It gives members of the general public the right to access most County records, even if they want only to satisfy idle curiosity and have no particular personal or special interest in the County business with which the records deal.  We do not discuss the many other, narrower statutes that entitle members of the public who have special interests in the subjects of public records to inspect or receive copies of those records, i.e., the statutes authorizing the parties to a lawsuit to subpoena records pertinent to their litigation (Code Civ. Proc. § 1985 et seq.) and the statute permitting parents of minors to access their children's juvenile court records (Welf. & Inst. Code § 827).  


� Advice from County Counsel with regard to the Political Reform Act does not provide immunity from FPPC enforcement.  Morales, Cal. Fair Pol. Pract. Comm’n Adv. Ltr. A-99-246(a) February 7, 2000.


	� This figure will be recalculated as of January 1, 2011.


�Planning Commissioners, members of the Board of Supervisors, the District Attorney, the County Counsel, the Treasurer, the CEO, public officials who manage public investments, and candidates for election to these positions.


	�This figure will be recalculated as of January 1, 2011.


	�This figure will be recalculated as of January 1, 2011.


	�The County has adopted the FPPC’s Model Conflict of Interest Code, found at Section 18730 of Title 2 of the California Code of Regulations.  This Code is supplemented by agency lists of designated employees and disclosure categories, which appear as exhibits to the Code. 


�Reliance on advice from counsel is not a defense by a public official to a violation of section 1090.   People v. Chacon, 40 Cal. 4th 558 (2007). 


	�Except as provided in the County Code of Ethics and in Section 1-3-22 (d) (3) of the County Gift Ban Ordinance, the activities of lobbyists are not regulated by any County enactments.


	�There is a large body of law governing the conduct of candidates for public office, including limits on the amount, timing, and reporting of campaign contributions and political advertising. Because these laws mainly affect County officials in their personal rather than official capacities, they are not covered in this chapter.  These laws include the Political Reform Act and the County Campaign Reform Ordinance.  Candidates and officials should consult their campaign attorneys or campaign treasurers for more information regarding these laws.


�The contribution limit will be recalculated in January 2011. 
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